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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS

FORT WORTH DIVISION
ARISTA RECORDS LLC, CAPITOL ) DEFENDANT’S
RECORDS, INC., UMG RECORDINGS, } MOTION TO DISMISS
INC., ELEKTRA ENTERTAINMENT )
GROUP INC., and WARNER BROS. )}
RECORDS INC., )
)
Plaintiffs, ) Civil Action No.
) 4-05CV-531-Y
V. }
)
DAVID GREUBEL. ) JUDGE MEANS
)
Defendant. )

DEFENDANT DAVID GREUBEL’S

MOTION TO DISMISS PLAINTIFFS’ COMPLAINT |

NOW COMES Defendant DAVID GREUBEL, by his attorneys, and respectfully moves
for entry of an order, pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure,
dismissing the Pllaintiff’s Complaint (“Complaint™) on the grounds that the Plaintiffs have failed
to state a claim 'upon which relief can be granted. In the alternative, David Greubel respectfully
moves this Court to order Plaintiffs to provide a more definite statement pursuant to Rule 12(¢)
of the Federal Rules of Civil Procedure. David Greubel also moves for such other and further
relief as to which it is entitled.

In support of his motion, David Greubel submits his accompanying memorandum in

Support of Defendant’s Motion to Dismiss Plaintiffs’ Complaint.
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WHEREFORE, David Greubel respectfully prays for entry of an order, pursuant to Rule
12(b)(6) of the Federal Rules of Civil Procedure, dismissing the Plaintiffs’ Complaint in its
entirety or, alternatively, an order, pursuant to Rule 12(e) of the Federal Rules of Civil
Procedure, requiring Plaintiffs to provide a more definite statement, and for such other and

further relief as to which he is entitled.

Dated: Chicago, [Hlinois
February 24, 2006

Respectfully submfttéd,

By: s/Charles .ee Mudd Jr.
CHARLES LEE MUDD JR. _

Illinois State Bar No. 6257957

Law Offices of Charles Lee Mudd Jr,
3344 North Albany Avenue
Chicago, lllinois 60618

(773) 588-5410

(773) 588-5440 facsimile
cmudd@muddlawoffices.com

s/John G. Browning
JOHN G. BROWNING
Texas State Bar No. 03223050

Browning & Fleishman, P.C.
701 Commerce Street

Suite 510

Dallas, Texas 75202

(214) 752-4130

(469) 227-9010 facsimile
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CERTIFICATE OF SERVICE
This is to certify that a true and correct copy of the foregoing instrument has been mailed

to all attorneys of record on this the 24™ day of February 2006, addressed as follows:

Kristi Belt

Shook Hardy & Bacon
Chase Tower

600 Travis Street

Suite 1600

Houston, Texas 77002-2911
713-227-8008
kbelt@shb.com

s/Charles Lee Mudd Jr.
Charles Lee Mudd Jr.
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS

FORT WORTH DIVISION
ARISTA RECORDS LLC, et al., ) DEFENDANT’S
) MEMORANDUM IN SUPPORT
) OF MOTION TO DISMISS
Plaintiffs, )
)
v. ) Civil Action No.
' ) 4-05CV-531-Y
DAVID GREUBEL, )
) .
Defendant. ) JUDGE MEANS
‘DEF T DAVID GR 'S MEMOQRA PPORT I
M TO DISMISS PL FFS’ COMPL

NOW COMES Defendant DAVID GREUBEL (“David Greubel”), by his attorneys, and
respectfully submits this Memorandum in Support of His Motion to Dismiss Plaintiffs’
Complaint, and states as follows:

INTRODUCTION AND PRELIMINARY STATEMENT

This Court should not be seduced by the Plaintiffs’ efforts to blame individual consumers
for lost revenue in the entertainment industry. While the Plaintiffs have become quite talented at
deploying smoke and mirrors in courts and in Congress through the use of misleading statistics,'
this Cout must remain focused on the real persons living in this District whom the Plaintiffs have

chosen to prosecute through their Litigation Machine.

' David Greubel does not seek to debate here the cause and effect of the Plaintiffs’ declining revenue in CD sales,

- However, it is interesting to note that recent statistics suggest that a majority of consumers find compact discs to be
too expensive and that the quality of music has declined. See Brian Hiatt, Music Fans Want Lower CD Prices,
ROLLING STONE, February 23, 2006, at 12. These consumer sentiments, as well as the overwhelming success of
iTunes, likely contribute to the entertainment industry’s declining CD sales.
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David Greubel, an upstanding single parent of four children, did not engage in any of the
activitiés alleged in the Plaintiffs’ Complaint.”> At most, he provided his children with a family
computer through which they could access the Internet and benefit from the many positive
aspects of technology and education available online. The Plaintiffs represent recording
companies that are members of the Recording Industry Association of America (“RIAA™). They
donot represent artists. Since 2003, the RIAA has actively and continuously engaged in
extortive and predatory litigation tactics designed to misguidedly recoup financial losses in
compact disc (“CD”) sales.” In fact, the RIAA has misused copyright law and the Courts to
create a veil of fear desighed to frighten average consumers into paying thousands of dollars in
settlements to avoid prolonged litigation. Although a consumer could purchase an eiectronic

sound recording for approximately $1.00 through iTunes, www.itunes.com, the RIAA threatens

these consumers with a statutory penalty of $750 per sound recording despite its knowledge that
no rationale court could uphold such an award and that such an award, 750 times the likely actual

damages, would be inherently unconstitutional.* In so doing, the Plaintiffs employ a settlement

* David Greubel admits that a motion to dismiss is not the ptoper forurn in which to dispute factual allegations. As
such, he does not seek to do so here. However, absent a statement to the contrary, the Plaintiffs will misleadingly
suggest that the he does not dispute liability for the alleged copyright infringement. In fact, he does.

* For an overview of the history of the recording iﬁdustry’s litigation campaign, see EFF White Paper, RIAA v. the
People: Twe Years Later (Nov. 2005) (available at <http://www.cff.org/IP/P2P/RIAAatTWO_FINAL.pdf>).

* As courts have recognized statutory damages to be punitive in nature, On Davis v. The Gap, Inc., 246 F.3d 152,
172 {2d Cir. 2001), statutory damages must necessarily have a reasonable relationship to the Plaintiffs’ alleged
actual damages caused by the alleged infringement (not some ephemeral speculation on the cause of lost CD sales).
See Peer Int’] Corp. v. Luna Records, Inc., 887 F. Supp. 560, 568 (5.D.N.Y 1995), RSO Records, Inc. v. Peri, 596 F.
Supp. 849, 826 (S.D.N.Y. 1984); Dae Han Video Production, Inc. v. Chun, 89 Civ. 1470, 1990 U.S. Dist. LEXIS
18496, at *22 (D. Va. June 18, 1990). As the Supreme Court has held, due process will prohibit an award of
statutory damages meeting or exceeding a proportion of ten times or more actual damages. See State Farm Mutual
Automobile Insurance Co. v, Campbell, 538 11.5. 408, 424-25, 123 S. Ct. 1513, 1524 (2003). In fact, an award of
statutory damages at four times actual damages “might be close to the line of constitutional impropriety.” Id. Thus,
an award of 750 times actual damages of $1.00 is clearly beyond constitutional impropriety. To the extent that
Plaintiffs seek more than $750 per sound recording, their demand becomes even more unconscionable and
unconstitutional.
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warchouse through which the alleged infringers cannot speak with counsel and often hear
misrepresentations of fact and law by novice “negotiators.”

The instant litigation represents but one of the thousands of suits filed against consumers
by the RIAA and its record companies. The Plaintiffs continue to use the same formulaic
pleadings without sufficient specificity. Indeed, the Plaintiffs arguably hope never to pursue the
litigation past the pleading stage. To see this, one need only look at the number of lawsuits filed,
the number of individuals who settle, and the number of cases the Plaintiffs’ voluntarily dismiss
to avoid pushing a court’s patience too far and causing its docket to become too stale.

This Court should thoroughly examine the form of litigation the RIAA and its Record
Companies has laid before it. This Court should review the deficiencies in the Complaint and its
allegations. This Court should see past the “smoke and mirrors” employed by the RIAA to
distract the courts and Congress from the emptiness within its pleadings. This Court should
grant David Greubel’s motion and dismiss the Complaint in its entirety.

PROCEDURAL BACKGROUND

The Plaintiffs filed tﬁe Complaint against David Greubel on August 19, 2005. Compl.
(Doc. #1). Some time thereafter, Mr. Greubel learned of this litigation for the first time through
the news media. On October 10, 2005, the Plaintiffs effectuated service of process. (Doc. #9).
In January 2005, David Greubel moved for an extension of time in which to Answer or otherwise
respond to the Complaint (Doc. #13), which the Court subsequently granted. (Doc. #14).

ARGUMENT
David Greubel moves to dismiss the Plaintiffs’ Complaint for failure to state a claim

pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure.
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L MOTION TO DISMISS STANDARD

In this Circuit, a “motion to dismiss for failure to state a claim is viewed with disfavor
and is rarely granted," Kaiser Alimunimum & Chemical Sales. Inc. v. Avondale Shipyards, Inc.,
677 F.2d 1045, 1050 (5" Cir. 1982). With a Rule 12(b)(6) motion, the Court must accept as true
all well-pleaded facts in the complaint and view them in the light most favorable to the plaintiff.
Id. (emphasis added). The Court should not dismiss a complaint for failure to state a claim upén
which relief can be granted “unless it appears beyond doubt that the plaintiff can prove no set of
facts in support of his claim which would entitle him to relief.” Id. However, these strong
policies favoring liberal pleading have limitations. The Court cannot accept as true conclusory
allegations in the complaint. Id. Indeed, a plaintiff must blead specific facts, not mere
conclusory allegations, to avoid dismissal. Guidry v. Bank of LaPlace, 954 F.2d 278, 281 (5"
Cir. .l 992). Finally, “a complaint that shows relief to be barred by an affirmative defense” may
also be dismissed for failure to state a claim. Kaiser Alimunimum, 677 F.2d at 1050.
IL PLAINTIFFS HAVE FAILED TO STATE A CLAIM

The Plaintiffs’ Complaint éuffers from several fatal deficiencies. To begin, the Plaintiffs’
Complaint lacks sufficient specificity required in copyright litigation. Moreover, the
“distribution right” upon which the Plaintiffs vaguely rely does not apply to electronic
transmissions. Even if it did, the mere act of making sound recordings available online does not

constitute actionable infringement.
A, Complaint Lacks Specificity and is Ambiguous and Vague
The Plaintiffs’ Complaint lacks sufficient specificity as required by the Federal Rules of

Civil Procedure. See generally Compl.; Fed. R. Civ. P. 8. It contains nothing more than

* Despite Fed. R. Civ. P. 81(a)(1), the requirements of Fed. R. Civ. P. 8 do apply to copyright actions. Marvullo v.
Gruner & Jahr, 105 F.Supp.2d 225, 230 n.6 (S.D.N.Y. 2000).

4
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